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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

Southwest Power Pool, Inc.   )  Docket No. ER05-666-000  
 
 

ANSWER OF SOUTHWEST POWER POOL, INC. 
TO PROTESTS AND REQUESTS FOR REJECTION OR MODIFICATION 

 
 

 Pursuant to Rules 212 and 213 of the Federal Energy Regulatory Commission’s 

(“FERC” or “Commission”) Rules of Practice and Procedure (18 C.F.R. §§ 385.212, 

385.213), Southwest Power Pool, Inc. (“SPP”) hereby files this Answer to the protests 

and requests for rejection or modification filed in this proceeding by various parties on 

March 22, 2005.1   

 This proceeding arises out of a filing submitted by SPP, as authorized by its 

Board of Directors (“Board”), on March 1, 2005 (“March 1 Filing”), providing for 

several changes to its Open Access Transmission Tariff (“Tariff”).  Among the revisions 

SPP included in the March 1 Filing were proposals to better address liability and 

indemnification issues under its Tariff, as well as to offer Generation Imbalance Service 

as an ancillary service.2  SPP submitted these proposals after a thorough vetting through 

                                                 
1  Consideration of this Answer is appropriate because the intervening parties seek 

affirmative relief in the form of rejection or modification, and because this 
Answer will help the Commission in its decision making.  See Duke Energy Moss 
Landing LLC v. Cal. Indep. Sys. Operator Corp., 109 FERC ¶ 61,170, at 61,838 
(2004); Southwest Power Pool, Inc., 109 FERC ¶ 61,015, at 61,073 (2004); 
Midwest Indep. Transmission Sys. Operator, Inc., 108 FERC ¶ 61,235, at 62,261 
(2004). 

2  See generally March 1 Filing.  The March 1 Filing also included proposals to: (a) 
resolve the problem of associated with adjusting for point to point reservations 
when the reservations are on a regional transmission organization (“RTO”); (b) 
provide Transmission Owners taking Network Integration Transmission Service 
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its stakeholder process (with stakeholder committees approving the filing) and an 

affirmative vote of the independent SPP Board. 

 Several parties have submitted protests requesting rejection or modification of the 

various proposals.  Protests and requests for rejection or modification were filed in this 

proceeding by East Texas Cooperatives,3 Golden Spread Electric Cooperative, Inc. 

(“Golden Spread”), Kansas Municipal Utilities (“KMU”), Tenaska Power Services Co. 

(“Tenaska”), and TDU Intervenors.4  The Protesters object to the March 1 Filing on 

numerous grounds.  However, as SPP will demonstrate herein, the proposed revisions 

update the liability and indemnification provisions of the SPP Tariff to reflect recently 

accepted filings.  As to generation imbalance service, SPP is here merely seeking 

Commission acceptance of a tariff provision to allow compensation for the provision of 

services being provided.  The Commission should give substantial deference to the 

determination of the SPP Board and its stakeholders that these tariff revisions are in the 

best interests of SPP and its members.5 

                                                                                                                                                 
under SPP’s Tariff the opportunity to not pay otherwise applicable monthly 
demand charges if such Transmission Owners would have received the amount 
they seek not to pay pursuant to Attachment L of SPP’s Tariff; (c) put in place a 
one-year experimental process allowing customers requesting short term firm 
point to point service to obtain service through redispatch which otherwise would 
have been rejected due to a lack of capacity; and (d) correct various Zone name 
references and other clerical corrections.  See id. 

3  East Texas Cooperatives is comprised of East Texas Electric Cooperative, Inc., 
Northeast Texas Electric Cooperative, Inc., and Tex-La Electric Cooperative of 
Texas, Inc. 

4  TDU Intervenors is comprised of the Lafayette Utilities System, the Missouri 
Joint Municipal Electric Utility Commission, and the Oklahoma Municipal Power 
Authority. 

5  See New England Power Pool, 105 FERC ¶ 61,300, at 62,452 (2003) 
(Commission approving transmission cost allocation proposal based upon the 
extensive and thorough stakeholder process); Policy Statement Regarding 
Regional Transmission Groups, 1991-1996 FERC Stats. & Regs., Regs. 
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I. ANSWER 

A. The Proposed Section 10.2 Is Consistent With Commission Precedent, 
Will Benefit All SPP Customers and Will Not Result In Double 
Recovery 

 
 Several of the intervening parties raise various objections to SPP’s proposed 

Section 10.2.  Section 10.2 proposes to exempt SPP and the Transmission Owners from 

liability to any Transmission Customer or User for any actions or omissions in 

performing their obligations under SPP’s Tariff or any Service Agreement, except for 

SPP’s or the Transmission Owners’ gross negligence or intentional wrongs, and provides 

that a Transmission Customer’s or User’s claims in total may not exceed the value of 

SPP’s assets or those under its functional control.  The Commission should reject these 

objections. 

First, Tenaska and TDU Intervenors protest the proposed adoption of the “gross 

negligence or intentional wrongdoing” standard of liability.  The Commission should 

reject these arguments, as SPP’s proposal is consistent with Commission precedent for 

other Regional Transmission Organizations (“RTOs”).6   Indeed, in its most recent order 

on the subject, the Commission held that provisions limiting the liability of RTOs and 

Transmission Owners for service interruptions to their gross negligence or willful 

misconduct “balance lower rates for all customers against the burden of limited recovery 

for some, and that the technological complexity of modern utility systems and resulting 

potential for service failures unrelated to human errors justify [such] liability 

                                                                                                                                                 
Preambles ¶ 30,976, (1993) (the Commission will afford an appropriate degree of 
deference to the stakeholder approval process) (“Policy Statement”). 

6  See March 1 Filing at 9 (citing Midwest Indep. Transmission Sys. Operator, Inc., 
110 FERC ¶ 61,164 (2005); ISO New England, Inc., et al., 106 FERC ¶ 61,280, at 
62,052-54, order on rehearing, 109 FERC 61,147, at 61,597-98 (2004)).  
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limitations.”7  The Commission has further stated that it is “precisely” because excessive 

damage awards may be passed through to customers in the form of increased rates that 

“strong” liability limitation provisions are necessary.8  SPP therefore submits that the 

proposed “gross negligence or intentional wrongdoing” is consistent with Commission 

precedent, and warrants approval. 

 Second, Golden Spread and TDU Intervenors object to the proposal restricting the 

total damage claims of Transmission Customers to the value of SPP’s assets or the assets 

of the Transmission Owners transferred to SPP’s functional control.  The Commission 

should similarly reject these objections.  The cap on liability is a reasonable solution to 

concerns relating to unrestrained liability.  In the case of SPP, it makes sense to have such 

a cap as it protects all SPP customers.  As a non-profit organization,9 SPP has no 

shareholder capital or rate base returns from which to pay excessive damage awards.  

Therefore, as the Commission has recognized, any excessive damage awards would 

ultimately be funded by the very ratepayers receiving the award (as well as all other 

customers).10   As to the applicability of the cap to transmission owners, that also is 

reasonable in that it would apply when the transmission owners are carrying out their 

responsibilities under the SPP Tariff or a Service Agreement governed by the SPP Tariff.  

Furthermore, in response to Golden Spread’s inquiry as to how the cap will be enforced, 

the cap will serve as a limit upon all claims stemming from all incidents.  Again, this is 

justified by the fact that SPP is incapable of paying damage awards that exceed the value 

                                                 
7  Midwest Indep. Transmission Sys. Operator, Inc., 110 FERC at 61,614-15. 
8  See March 1 Filing at 10 (citing Midwest Indep. Transmission Sys. Operator, Inc., 

110 FERC at 61,615). 
9  See id. at 2. 
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of the assets under its control, and will serve to protect SPP customers from being forced 

to pay for any damage awards that exceed the value of SPP’s assets. 

 Finally, KMU requests further clarification that SPP will not receive payment for 

damages under the indemnification provision in Section 10.2 while also recovering such 

costs under Schedule 1 pursuant to Section 10.5.11  In response, SPP first notes that the 

proposed Section 10.2 does not include an indemnification provision.  Second, assuming 

that KMU is referring to the revised Section 10.3, SPP states that such double recovery 

was not its intent in proposing Section 10.5, and that it is clear from the plain language of 

the two provisions that such double recovery will not occur.  Whereas the revised Section 

10.3 provides for the indemnification of SPP by the Transmission Customers from 

damages in third-party actions, the proposed Section 10.5 merely provides the specific 

mechanism through which such indemnification will occur.  Furthermore, SPP reiterates 

that the proposed revisions to Section 10 were developed through a lengthy stakeholder 

process,12 and submits that at no point was a concern expressed about the possibility of 

double recovery through the revised Section 10.3 and Schedule 1 under the proposed 

Section 10.5. 

B. The Revised Section 10.3 Is Consistent With Commission Precedent, 
and Requests for Further Indemnification Are Outside the Scope of 
This Proceeding 

 
 East Texas Cooperatives request that Section 10.3 be revised to provide that SPP 

and the Transmission Owners will indemnify each other, to ensure that each will be fully 

indemnified for actions arising out of or resulting from their performance of tariff 

                                                                                                                                                 
10  See supra at footnote 8. 
11  See KMU Protest at 3-4. 
12  See id. at 2-3. 
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obligations.13  As SPP’s current tariff does not contain such a cross-indemnification 

provision and SPP does not propose one here, East Texas Cooperatives’ request on this 

issue is inappropriate.  The Commission has repeatedly told parties raising claims in this 

general circumstance that they should file a separate complaint under Section 206 of the 

Federal Power Act.14  As this goes beyond merely protesting what was filed, the 

Commission should inform East Texas Cooperatives, consistent with Commission 

precedent, that if they seek to pursue this issue they should file a Section 206 complaint.  

SPP also would point out that East Texas Cooperatives also may raise this issue in SPP 

committees, at which time it would be fully vetted by members who would be affected.  

SPP also would request that the Commission direct East Texas Cooperatives to the SPP 

stakeholder process before raising the issue again.    

Tenaska urges the Commission to reject SPP’s proposal to change the standard for 

liability in the proposed Section 10.3 from negligence to gross negligence.  This 

argument like those relating to Section 10.2 should be rejected as SPP’s proposal is 

reasonable and consistent with Commission precedent. 

C. The Proposed Section 10.4 Is Just and Reasonable, and Any Further 
Limitations on Liability Should Be Subject To Stakeholder Review 

 
 Section 10.4 exempts SPP and the Transmission Owners from liability for 

damages arising out of services provided under SPP’s Tariff occurring as a result of 

conditions or circumstances beyond SPP’s or the Transmission Owners’ control or 

resulting from a commonly used electric system design, electric system operation 

                                                 
13  See East Texas Cooperatives Protest at 6-7. 
14  See, e.g., Entergy Servs., Inc., 104 FERC ¶ 61,084, at 61,303 (2003) (determining 

that a protest was, in effect, a complaint that should be filed separately not as part 
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practices or occurring conditions.  Section 10.4 further exempts Transmission Owners 

from liability for acts or omissions done in compliance or good faith attempts to comply 

with SPP directives.  KMU requests that Section 10.4 be modified to limit the liability of 

market participants and generators when they are obligated to take action pursuant to SPP 

directives.15  Tenaska requests that the Commission modify Section 10.4 to include a 

provision stating that Transmission Providers will only be exempt from liability for acts 

or omissions done in compliance or good faith attempts to comply with SPP directives to 

the extent that such acts or omissions do not constitute negligence or wrongdoing on the 

part of the Transmission Owner.16 

 In response to KMU’s requested modification, SPP states that such an expansion 

of the limitation of liability should be vetted through the SPP committee process first.  

There would need to be a discussion as to exactly what types of actions should be 

indemnified.  For example, if an entity is taking an action pursuant to an SPP direction 

relating to its service, why should it be indemnified by the entire SPP footprint?  

However, if an entity is taking an action pursuant to an SPP direction for system 

reliability purposes, then it may be reasonable to provide indemnification.  As to 

Tenaska’s argument, SPP simply notes that the Commission has approved an identical 

provision for the Midwest Independent Transmission System Operator, Inc. Tariff 

(“Midwest ISO”).17  Therefore, SPP’s proposal is clearly just and reasonable, and 

warrants Commission approval. 

                                                                                                                                                 
of protest); Transcontinental Gas Pipe Line Corp., 79 FERC ¶ 61,362, at 62,528 
(1997) (same). 

15  See KMU Protest at 4-5. 
16  See Tenaska Protest at 8. 
17  See Midwest ISO Tariff at Section 10.3(c). 
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D. The Proposed Section 10.5 Is Consistent With Previously Approved 
RTO Cost Recovery Mechanisms 

 
 Through Section 10.5 SPP merely seeks to ensure that any monies it pays 

associated with the liability/indemnification provisions are recovered from its customers.  

SPP requires this provision because its recovery of its ordinary day-to-day costs under 

Schedule 1-A is subject to a cap.18  The East Texas Cooperatives challenge this provision 

and mistakenly argue that no other RTO makes transmission customers liable for such 

costs.19    Golden Spread similarly challenges this provision.20   

 The East Texas Cooperatives are simply wrong that no other RTO makes 

transmission customers liable for these types of costs.  The Tariffs for ISO New England, 

the Midwest ISO and PJM Interconnection, L.L.C. (“PJM”) each include provisions 

permitting them to pass through all of their operating costs to entities taking and 

providing transmission service pursuant to their respective Tariffs.21  SPP has simply 

expanded these provisions to include indemnity costs.  All that SPP can be criticized for 

is simply clarifying that it intends to recover these costs from its customers.  Furthermore, 

there can be little doubt that a provision like this one is reasonable.  Essentially, these are 

costs which will result from a court proceeding.  Thus, these costs will be well-known. 

As a non-profit organization, SPP must be permitted to recoup all expenses from entities 

taking transmission service pursuant to the SPP Tariff in order to stay in business. 

Without a cost recovery mechanism, the indemnification provisions (which as described 

                                                 
18  See SPP Tariff at Schedule 1-A (capping SPP’s Administration Charge at $0.20 

per MW per hour). 
19  See East Texas Cooperatives Protest at 5-6. 
20  See Golden Spread Protest at 4-5. 
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above are consistent with Commission precedent and standard for RTOs since they rely 

on other parties to take certain actions) would be meaningless.  As SPP has limited assets, 

it would not be able to pay substantial indemnification costs if it cannot recover the costs 

associated with indemnification in rates.  Thus, by challenging this issue, the complaining 

parties are indirectly effectively trying to eliminate the indemnification provision. 

In sum, the challenge to Section 10.5 should be rejected, as it merely allows SPP 

to recover actual costs relating to its operations.  Commission approval would be 

consistent with other RTOs, which are allowed recovery of these types of costs through 

their rates. 

E. $100/MWh Floor for Generator Imbalances (W&T to revise once SPP 
provides response) 

 
 The proposed Schedule 4-A provides for the generator’s obligations and charges 

for Generation Imbalance Service.22  As explained in the March 1 Filing, SPP proposes to 

require a Generation Imbalance charge only in those instances in which a generator sells 

across control area boundaries.23  This charge will not apply in instances in which the 

generation is sold entirely within a single control area.24  Thus, there will be no double 

charging, since the generator imbalance charge will not apply in instances in which the 

generator and load are located in the same control area.25 

                                                                                                                                                 
21  See ISO New England Tariff at Section IV.A; Midwest ISO Tariff at Schedule 10; 

PJM Tariff at Schedule 9 and subsidiary Schedules. 
22  See March 1 Filing at 4. 
23  See id. 
24  See id. 
25  See id. 



 11

 TDU Intervenors challenge the $100/MWh rate contained in the proposed 

Schedule 4-A.26  TDU Intervenors urge the Commission to require that SPP modify 

Schedule 4-A to price generators’ under-deliveries that exceed the return-in-kind 

deadband at 110% of incremental cost rather than at a $100/MWh floor rate.27  But SPP’s 

March 1 Filing does not propose any new rates.  It is merely adopting the energy 

imbalance provisions of its Transmission Owners for like service.28  Because these rates 

have already been accepted by the Commission, TDU Intervenors’ request constitutes an 

impermissible collateral attack, and should be disregarded by the Commission.29 

                                                 
26  See id. at 6-7. 
27  See id. at 6. 
28  See, e.g., Okla. Gas and Elec. Co. Tariff at Schedule 4. 
29  See KeySpan-Ravenswood, Inc. v. N.Y. Indep. Sys. Operator, Inc., 107 FERC ¶ 

61,142, at 61,466-67 (2004) (collateral attacks on final orders and relitigation of 
applicable precedent “are strongly discouraged”). 
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II. CONCLUSION 

 As shown herein, the proposals included in the March 1 Filing are in the public 

interest, as it will substantially clarify the liability undertaken by parties providing and 

taking services pursuant to SPP’s Tariff, as well as provide for compensation for the 

provision of generation imbalance service.  Therefore, the Commission should disregard 

the protests and requests for rejection or modification filed in this proceeding, and accept 

SPP’s March 1 Filing. 
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